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12 November 2020 
 
 
Dear Gillian, 
 
UK WITHDRAWAL FROM THE EUROPEAN UNION (CONTINUITY) (SCOTLAND) 
BILL – CREATION OF ENVIRONMENTAL STANDARDS SCOTLAND 
 
 
I write to give the Committee more information about my developing plans for an 
interim, non-statutory environmental governance body, in particular with respect to 
appointments. 
 
As you will know, I have already sent a response to the Committee’s Stage 1 report 
on the UK Withdrawal from the European Union (Continuity) (Scotland) Bill (“the 
Continuity Bill”).  I am aware that there are a number of issues that the Committee 
has considered in respect of the Bill, and members raised many of these points in 
the Stage 1 debate last week.  However, I am at the same time keen to move 
forward with plans for a non-statutory governance body in order to minimise the risks 
that would arise from a governance gap.  This is an unusual and challenging 
situation for both the Parliament and the Scottish Government. 
 
The UK Government’s refusal to negotiate an extension to the transition period after 
the UK left the EU, despite the disruption caused by the Covid-19 pandemic, means 
that there will be a period next year when Scotland will be outwith the EU legal and 
governance framework, before the statutory governance arrangements can come 
into effect.  Providing a credible interim governance system to bridge the gap until 
these statutory arrangements can come into effect will minimise the potential risk to 
the environment caused by the UK Government’s approach.  
 
I have set work in progress to form Environmental Standards Scotland (“ESS”) on a 
non-statutory “shadow” basis from 1 January 2021.  With the cooperation of the 
Scottish Government and other public authorities, my objective is for this shadow 
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body to begin to carry out the important work of monitoring and gathering information 
on public authorities’ compliance with environmental law in Scotland, although it will 
not have statutory functions or powers until after the Parliament has completed its 
scrutiny of the Continuity Bill and Royal Assent has been received.  In the meantime, 
if the shadow body has any concerns about legal standards being neglected, it will 
be able to bring them to the attention of Scottish Ministers.  It will also be open to the 
Scottish Parliament to seek information from the shadow body.  I expect the body to 
operate on this shadow basis for at least the first half of 2021, before it takes on its 
full statutory status, functions and powers.  Importantly, this approach ensures there 
is no governance gap in the meantime. 
 
I have undertaken a process to identify a chair and members of this shadow body.  
This could not be a regulated appointments process, because it started when the 
legislation was at a very early stage.  Nevertheless, the Scottish Government has 
been careful to design and follow a rigorous process.  The appointments have been 
openly advertised, and a selection panel has assessed candidates on the basis of 
merit, in order to make its independent recommendation to Ministers.  
 
Under normal circumstances, I appreciate that for a statutory appointments process 
that would lead to Ministerial appointments being approved by Parliament, there 
would be early involvement of the relevant Committee.  However, as I have 
discussed above, the combination of the Covid-19 crisis and the UK Government’s 
approach to the timetable for the end of the transition period meant that this was not 
possible in this instance.  I had to move to start the appointments process in the 
summer.  I can reassure the Committee that we put a great deal of thought into the 
specification of the roles to provide for an effective body in the first phase of its 
creation, and that the sift and interview processes have been carried out 
independently from Scottish Ministers.  Although the process could not be a 
regulated appointment, officials took steps to match a regulated process in all 
significant respects.  I attach further information on the specification of the roles, and 
of the process that has been so far completed, including details on the selection 
panel, that included two independent members. 
 
My intention is to seek approval of the formation of a shadow body, and of named 
appointees as chair and members, through a Parliamentary motion.  I should like the 
transition of ESS from a shadow body to a statutory body to be smooth, and for work 
begun before this change in status to continue.  I also believe that continuity of 
leadership will be very important, as the new body establishes its role and 
relationships with public authorities and stakeholders.  The Bill provides, at schedule 
1 paragraph 13, for members appointed to a non-statutory ESS to become members 
of the statutory body as it assumes its full statutory status.  Our intention is to use 
this provision to ensure this continuity in leadership of the body.  Future 
appointments, including reappointments of members, will be subject to Parliamentary 
approval. 
 
Given the likely break in consideration of business by the ECCLR Committee and 
any successor committee in Session 6 from March to September 2021, it would not 
seem practical to start a full statutory appointments process with the due 
involvement of the relevant committee at various stages in the process until 
September 2021 at the earliest.  This would mean that the process would not be 
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complete until the spring of 2022.  If we were to wait until an appointments process 
can be carried out in this manner, we would face a long delay to the commencement 
of statutory governance after the likely date of Royal Assent to the Bill in the spring 
of 2021. 
 
Therefore, I should like to propose to the Committee that we adopt a pragmatic 
approach to the consideration of the appointments to the shadow body.  I enclose 
with this letter a detailed explanation of the Scottish Government’s approach in this 
case, compared with situation where an appointment has been established in law.  I 
have also set out the role specifications that were used to assess applicants, along 
with information about the selection panel, the number of applications received and 
the process that was followed. 
 
Once I have considered the recommendations of the selection panel, I will propose 
my appointees to the shadow body in the planned motion.  I suggest that the 
Committee could consider meeting with the proposed chair and board members.  I 
believe that this would allow the Committee to see that I will be proposing a 
balanced, skilled and experienced board for the new body, to ensure it is effective in 
its role to help protect environmental standards in Scotland. 
 
I look forward to further engagement with the Committee during progress of the 
Continuity Bill and the development of Environmental Standards Scotland. 
 
Yours sincerely, 
 

 
 
 

ROSEANNA CUNNINGHAM 
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Annex: Appointment process for Chair and Members of shadow Environmental 
Standards Scotland 
 
Background 
 
The proposals which establish Environmental Standards Scotland (“ESS”) and the 
appointment process are set out in the UK Withdrawal from the European Union 
(Continuity) (Scotland) Bill (“the Continuity Bill”). This Bill is expected to complete its 
Parliamentary progress in 2020, and receive Royal Asset in the spring of 2021. 
 
To minimise risk of a governance gap at the end of the current EU transition period, 
we are seeking to establish ESS initially on a shadow basis. A shadow body would 
have no statutory powers or functions, but would be able to carry out an important 
role with the cooperation of the Scottish Government and other public authorities. It 
would provide an important bulwark against slippage in environmental standards. 
 
In order to establish the shadow body, it is necessary to recruit a chair and members 
of Board of the shadow organisation. Our intention is to seek approval of these 
appointments through a Parliamentary motion that also approves the setting up of 
the shadow body. This approach will maximise the potential to have a working Board 
and organisation in place as soon as possible, with the potential to transition into a 
statutory body. This will ensure uninterrupted protection for environmental standards 
in Scotland and minimise potential environmental risk.  
 
This first round of appointments to ESS is not a regulated public appointments 
process, because the passage of the Continuity Bill was not sufficiently advanced to 
allow the formal process to be followed.  However, every effort has been made to 
follow the spirit of the regulated process, following The Code of Practice for 
Ministerial Appointments to Public Bodies in Scotland and through seeking advice on 
approach and best practice from: the Ethical Standards Commissioner’s team; 
appointments advisors in the Scottish Parliament; and the Scottish Government’s 
Public Appointments Team and Public Bodies Unit. Their guidance and best practice 
has been applied and followed as closely as possible throughout the appointment 
process to ensure the process is rigorous and robust.  
 
Progress with the appointments process 
 
We understand that the normal committee scrutiny process for Ministerial 
appointments that are in established legislation and are subject to approval by 
Parliament is set as a convention which has been agreed with Scottish Government 
officials and the office of Commissioner for Ethical Standards in Public Life in 
Scotland.  As part of the approval process for public bodies, Committees are 
expected to scrutinise the selection process followed by the Scottish Government. 
Once the selection process has been completed, Committees are required to 
consider the suitability of the nominee (or nominees) before reporting their 
recommendations to Parliament.  
 
It has not been possible for follow the full approach as set out in the convention in 
this case, because of the parallel progress of the appointments and Bill, against the 
background of the Covid-19 crisis and towards the deadline of the end of transition. 
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The table below sets out the steps that the Scottish Government has taken and the 
plans for future steps. 
 
 

Key step Dates / Indicative timeframes 
 

Normal practice would be to inform 
relevant the relevant Committee that an 
appointment requires Parliamentary 
approval at the start of the process. 
 

The proposals that establish ESS 
and the appointments process are in 
the set out in the Continuity Bill. To 
minimise risk of a governance gap, 
we are seeking to establish the 
organisation on a shadow basis from 
1 January 2021, which will be prior to 
the Continuity Bill receiving Royal 
Asset. The timing of the start of the 
appointment process meant that it 
was not appropriate to engage at that 
time. 

Normal practice would be for the draft post 
specification to be shared with Committee, 
to be considered privately by the 
Committee and comments returned.  
 
Normal practice would be for the 
Committee also to consider (and provide 
views/agreement with) the selection 
process to be followed. 
 

Due to the tight timescales 
associated with the end of the 
transition period and the impacts of 
the Covid-19 crisis, and the state of 
progress of the Continuity Bill, it was 
not possible for this information to be 
shared with the Committee in this 
instance. 
 
Advice was sought from many 
sources to inform a process that was 
robust and objective. 
 
The specification that was used in 
the appointments process is set out 
later in this Annex. 
 

Normal practice would be for the 
specification to be shared with Committee. 
To be considered in private and any final 
feedback provided to SG. 
 
 

Scottish Government carries out selection 
process. 
 
 

The application window was 17 July - 
7 September 2020. 
 
The interviews were carried out in 
the two weeks from 21 September 
2020. 
 
 

On completion of selection process, SG 
will make provisional offer to candidates to 
serve on the Board of the shadow body 
(subject to Parliamentary approval).  
 

This is planned to take place in 
November 2020. 
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SG will provide ECCLR Committee with 
the names that are intended for 
appointment to the shadow board. 
 
SG will provide CVs of the proposed 
appointees to the Committee. 
 

This is planned to be provided by 
mid/late November 2020. 
 

The Committee may wish to hold a 
meeting with the proposed appointees. 
 
 

If required, we recommend this is 
conducted in early December 2020.   
 
 

We expect that the Committee will wish to 
make a recommendation to Parliament on 
the shadow body and its membership. 
 
Motion by Scottish Government approving 
the establishment of shadow body and the 
board. 
 

December 2020 
 
 
 
December 2020 

If motion approved, shadow body 
established with named board members. 
 
Press announcement of appointments to 
be made. 
 

December 2020 
 

If motion is agreed by Parliament during 
December 2020, and the Continuity Bill is 
passed with these provisions as 
introduced, Board members of the shadow 
(non-statutory) body to be retained as the 
body transitions and assumes its full 
statutory status (in line with schedule 1, 
para. 13 of the Bill). 
 

Summer 2021 
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Role specification 
 
A summary of the specification of the role of Board members and Chair as used in 
the appointments process are set out below.  
 
Board members 
 
The members of the Environmental Standards Scotland (“ESS”) Board (“the Board”) 
will be responsible for decisions on the exercise of its role, initially on a shadow non-
statutory basis. They will have to exercise judgment on what information to monitor, 
and select the matters for initial review and for detailed investigation. They will also 
have to consider the resolution of concerns through agreement with public bodies, 
and any issues that should be brought to Ministers attention. 
 
Once the organisation is established on a statutory basis, the members of the Board 
will make judgments on the appropriate use of its powers, once it has exhausted 
reasonable efforts to seek agreement. The Board will also judge if any matters are 
serious enough to merit taking or participating in a Judicial Review case.  
 
The members will also function as the organisation’s governing board, leading the 
organisation and making decisions about its direction and allocation of resources; 
priorities for gathering information and monitoring; commissioning research; and its 
operating practices in taking forward investigations and seeking compliance. Once 
established as a statutory body, the Board will be responsible for the development of 
the organisation’s Strategy to set out how it will exercise its functions and powers, 
including subjecting it to consultation.  
 
Members will bring their expertise and abilities to the decisions and responsibilities of 
the Board. Board members will be expected to perform their role in accordance with 
the organisation’s commitment to act objectively, impartially, proportionately and 
transparently. Members will be expected to; 
 

 draw on their experience and judgment to ensure that ESS takes authoritative, 
proportionate decisions; 

 help shape the strategy setting out how ESS will carry out its functions and 
consider exercise of its powers; 

 take a strategic view, considering both the domestic and cross-boundary 
context of decisions and finding sources of knowledge and expertise; and 

 work effectively as a member of the board, contributing to collective decisions 
in a thoughtful, positive and supportive way. 

 
Chair 
 
In addition, the Chair is expected to play the key role in establishing Environmental 
Standards Scotland as a trustworthy, independent public body.  The Chair will set 
the tone for its future relationship with the Scottish Parliament, public institutions and 
the people of Scotland. It will be an exciting and challenging time.  The Chair will 
provide dynamic leadership to enable Environmental Standards Scotland develop 
how it operates and its transition from a non-statutory to a statutory body. 
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The Chair is expected to: 
 

 establish the overall strategic direction of Environmental Standards Scotland, 
providing a clear vision and focus 

 oversee the introduction and development of a robust corporate governance 
model 

 provide leadership and commitment to the development and promotion of 
objectivity; integrity; accountability and equality in the work of Environmental 
Standards Scotland 

 promote widely the aims and objectives of Environmental Standards Scotland 

 oversee the development of strong working relationships between 
Environmental Standards Scotland the Scottish Parliament and other relevant 
authorities 

 lead the board in a collegiate manner, delegating functions to the Chief 
Executive and team, as appropriate, and, contributing to the successful 
operation of the executive team  

 ensure compliance with all legal responsibilities 

 build public confidence in Environmental Standards Scotland and the 
governance role it plays for Scotland’s environment and people. 

 
Further detail is provided in the detailed Person Specifications (Table 1 and 2). 
 
Early priorities for the Chair and Board members 
 
The role of the Chair and initial Board members will be critical for setting an effective 
direction for the new organisation. Early Priorities for 2021 were set out in the 
appointments pack and formed part of the context for the process. The priorities will 
include:  
 

 establishing the values, cultures and ways of working of the ESS Board 
and organisation; 

 creating channels for the public and stakeholders to raise environmental 
concerns and monitoring these; 

 reaching out to stakeholders to promote understanding of the role of the 
new organisation; 

 reviewing data on the environment and identifying any impacts on 
environmental law and standards; 

 developing a methodology to prioritise what should be investigated; 

 developing a strategy for effective working with public authorities to 
resolve significant environmental concerns; and 

 supporting the development of the organisation and guiding the executive 
team. 

 
Applicant criteria 
 
Applicants were asked to confirm that they satisfied the criteria set out in the 
Applicant Information Pack to provide the selection panel with sufficient information 
and evidence regarding their suitability. The selection panel is required to provide 
sufficient information and evidence to the Scottish Ministers to enable them to feel 
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confident that the person they are appointing is a ‘fit and proper person’ to take up 
the appointment. This is an individual who is suitable for appointment because they 
meet the requirements of the role and because their past or present activities and/or 
behaviours do not render them unsuitable for appointment. This has included 
confirmation of the following; 
 

 Verification of relevant information provided by the applicant; 

 Ensuring that the applicant’s conduct to date has been compatible with the 
public appointment in question; 

 Confirmation that the applicant has no inappropriate or unmanageable 
conflicts of interest incompatible with their appointment; 

 Determining that the applicant’s appointment is not barred by reference to the 
constitution of the body concerned by way of, for example, criminal offences 
or other relevant matters; 

 Ensuring that the applicant agrees to apply the Principles of Public Life in 
Scotland; and 

 Establishing that the individual is able to meet the time commitment required. 
 
 
Selection panel 
 
The selection panel considered 60 applicants.  The selection panel comprised: 
 

 Tim Barraclough  Executive Director, Judicial Office for Scotland  
                       (Independent panel member) 

 Katriona Carmichael Deputy Director, Future Environment, Environment and 
    Forestry Directorate, Scottish Government (Panel chair) 

 Dr Deborah Long Chief Officer, Scottish Environment LINK  
                                      (Independent panel member) 

 Mike Neilson  Director, Brussels, Scottish Government (Panel member) 
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Table 1  

PERSON SPECIFICATION : MEMBER ROLE 
 
Members will have strong knowledge and experience of environmental policy and/or law, with a strong ability to 
understand and make judgments about strategic issues.   They will be adept at building positive relationships with a 
wide variety of stakeholders and be highly skilled at communicating complex information with impact.    
 
In their application and at assessment, applicants will be expected to demonstrate how they have brought to life the nine 
principles of public life in Scotland in their previous roles. We will be looking specifically for evidence which demonstrates 
integrity; objectivity; openness; and, honesty.   
 

Skills and competencies What does this mean? 
 

ESSENTIAL  

1. Awareness of environmental 
policy and/or law  
 
 
 
 

 A proven track record of offering considered views on strategic environmental 
issues  

 Ability to form judgments on the basis of complex information on issues which have 
a bearing on the approach to, and outcomes of, environmental legal compliance 

 Ability to identify the strategic implications of environmental policy and/ or law within 
Scotland, and across the rest of the UK and Europe 

 
 

2. Evaluating complex sources of 
evidence to reach sound judgments 
 

 Ability to analyse information  

 Track record of evaluating the strength of information and evidence, recognising 
when information is limited and more is needed 

 Ability to understand and take into account the bigger picture when reaching 
judgments 

 Sound judgment in decision-making 

3. Communicating with and 
influencing others 

 

 Ability to influence effectively 

 Able to communicate complex information succinctly and with impact 

 Able to adapt style to engage and build trust with diverse groups 

https://www.gov.scot/publications/board-guide-members-statutory-boards/pages/18/
https://www.gov.scot/publications/board-guide-members-statutory-boards/pages/18/
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DESIRABLE 

4. Understanding of Parliamentary, 
legal and governance systems  
 
 

 Understanding of the roles of, and relationships between, key legislative and legal 
institutions 

 Track record of collaborating in a board or committee environment  

 Understanding of and commitment to the principles of effective corporate 
governance and public accountability 

5. Ability to work co-operatively and 
collaboratively with others 
 
 

 Ability to understand and appreciate different perspectives 

 Ability to work positively with others to help reach consensus  

 Ability to influence stakeholders or within a committee/meeting setting 
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Table 2 
 

PERSON SPECIFICATION: CHAIR 
 
As Chair, you will provide active, dynamic leadership to enable this new organisation to develop its strategic objectives 
and deliver with credibility and impact. You will demonstrate the ability to develop positive relationships and influence 
at senior levels to achieve successful outcomes; and experience of leading a well governed and performance-focused 
board.   You will have a track record in leading strategic investigations to reach and communicate sound decisions on 
important issues. 
 
In their application and at assessment, applicants will be expected to demonstrate how they have brought to life the nine 
principles of public life in Scotland in their previous roles. We will be looking specifically for evidence which demonstrates 
integrity; objectivity; accountability; and leadership.  
 

Skills and competencies What does this mean? 

ESSENTIAL  

1. Experience of building and 
supporting a new organisation 
 
 

 Ability to provide clear strategic vision, focus and direction to develop and achieve 
organisational objectives  

 Experience of ensuring strong corporate governance and the management of 
strategic risks 

 Adept at taking a long term view, while also bringing focus to short term actions to 
achieve strategic goals  

 
 

2. A track record of leading and 
developing strategic investigations 
with objectivity 
 
 

 Experience of leading others to reach sound decisions 

 Confidence to scrutinise sources of evidence 

 Skills in evaluating the validity and limitations of evidence and information and 
drawing conclusions from conflicting evidence 

https://www.gov.scot/publications/board-guide-members-statutory-boards/pages/18/
https://www.gov.scot/publications/board-guide-members-statutory-boards/pages/18/
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  Ability to identify and respond to information gaps, and draw on expert opinion when 
required 

3. Experience of developing positive 
relationships and influence with 
others 
 
 
 

 Ability to influence with integrity, engage and build relationships with diverse people, 
including senior leaders  

 A track record of understanding and valuing diverse perspectives  

 Experience of building consensus in areas of disagreement or conflict  

 Ability to explain difficult decisions, while maintaining credibility and trust  
 

4. Excellent communication skills   Ability to communicate in ways which inspire others and gain respect 

 Ability to plan and implement impactful communication and engagement strategies  

 Ability to represent an organisation effectively to a wide range of stakeholders, 
including politicians and the media – being an “ambassador” 

 

DESIRABLE 

5. Experience of Parliamentary and 
legal systems  
 
 

 Understanding of the roles of, and relationships between, key legislative and legal 
institutions 

 Confidence to operate within the frameworks of public accountability, including 
Parliamentary scrutiny 

 

6. Leading and managing effective 
teams to deliver  
 
 
 
 
 

 Experience in building and developing highly effective teams 

 Ability to inspire inclusive, outcomes-focused values and behaviours 

 Ability to manage effective performance, and to identify and implement strategies 
for improvement 

 Commitment to equality of opportunity and to developing and maintaining a diverse 
board and team 

 

 


